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Tameshia  Russell, a  Secreta r ia l Assistan t  1 (Non -Stenographic), represented 

by Daniel S. Sweetser , Esq., appea ls the decision  of the Motor  Vehicle Commission 

to reassign  her  from the Assistan t  Chief Administ ra tor’s Office to the Motor  

Carr iers Unit .  

 

By way of background, the appellan t , a  Secreta r ia l Assistan t  1 (Non -

Stenographic), was assigned as a  secreta ry to Assista n t  Chief Administ ra tor  

Gregory Feldman.
1
  In  J anuary 2011, she was not ified tha t  she would be reassigned 

to the Motor  Carr iers Unit , headed by Nancy Philburn , a  Manager  2, Division  of 

Motor  Vehicles, effect ive J anuary 29, 2011. 

 

On appea l, the appellan t  a sser t s tha t  she was not  provided a  reason  for  her  

reassignment  and she believes tha t  it  was done in  bad fa ith  and/or  as a  means to 

discipline her .  Addit iona lly, she asser t s tha t  a s a  Secreta r ia l Assistan t  1 (Non -

Stenographic), her  previous assignment  to th e Assistan t  Chief Administ ra tor  was 

appropr ia te.  However , she is now assigned to a  Manager  2, which  is a  significant ly 

lower  t it le.   

 

In  response, the appoin t ing author ity in it ia lly asser t s tha t  a  meet ing was 

scheduled on  J anuary 19, 2011 to discuss the appellan t ’s reassignment .  However , 

she abrupt ly left  the meet ing.  Therefore, a  follow-up e-mail was sent  to her  on  

J anuary 24, 2011.  The appoin t ing author ity a rgues tha t  it  had significant  

just ifica t ion  to reassign  the appellan t  to ensure opera t iona l effect iveness.  P r ior  to 

the reassignment , it  a sser t s tha t  it  had counseled the appellan t  on  a  number  of 

occasions, concern ing her  use of headphones while working a t  her  desk, her  

rudeness to ca llers, her  fa ilure to follow or  follow-up on  assignments and her  

inability to act  a s pa r t  of the team to get  a ssignments accomplished in  a  t imely 

fash ion .  It  notes, a s an  example, tha t  on  December  23, 2010, the appellan t  was 

asked to stay unt il closing to cover  phones and to assist  Feldman with  an 

assignment , while other  employees were a llowed to leave ea r ly.  However , the 

appellan t  left  work, without  permission , and Feldman had to en list  the a id of other  

sta ff from another  division  to complete the assignment .  The appoin t ing author ity 

main ta ins tha t  th is mat ter  was dea lt  with  through discussions, ra ther  than 

discipline as a  “cour tesy” to the appellan t .  However , her  behavior  fa iled to improve, 

and she cont inued to act  in  a  disrupt ive manner  and refused to coopera te with  other  

sta ff.  As a  resu lt , the appoin t ing author ity determined tha t  the appellan t  could not  

                                            
1
 Personn el records indica te tha t  Feldman was appoin ted to th e uncla ssified t it le of Confiden t ia l 

Assistan t , effect ive August  30, 2010. 



effect ively work as a  team member  in  the Assistan t  Chief Administ ra tor’s Office as 

her  cont inued presence was having a  nega t ive influence on  product ivity and 

efficiency and she was therefore reassigned. 

 

In  respon se, the appellan t  in it ia lly disputes the a llega t ions of the appoin t ing 

author ity tha t  she had been  counseled on  numerous occasions for  a lleged 

performance issues.  In  th is regard, she notes tha t  in  her  most  recent  Performance 

Eva lua t ion  System (PES) in  J u ly 2010, the former  Assistan t  Chief Administ ra tor  

Daria  Gera rd, indica ted tha t  the appellan t  was an  asset  and “a lways a  pleasure to 

dea l with” and tha t  a ll sta ff “work coopera t ively and professiona lly.”  She a rgues 

tha t  regardless, Civil Service law and ru les a re clea r  tha t  t ransfers and 

reassignments may not  be u t ilized as disciplina ry act ion , except  when disciplina ry 

procedures have been  u t ilized.  S ee N .J .S .A. 11A:4-16 and N .J .A.C. 4A:4-7.7.  The 

appellan t  main ta ins tha t  since the appoin t ing author ity ack nowledges tha t  her  

reassignment  was for  disciplina ry reasons, her  reassignment  was illega l and she 

must  be reinsta ted to her  former  assignment  without  delay.  Addit ionally, the 

appellan t  a rgues tha t  by reassigning her , t he appoin t ing author ity has assigned  her  

dut ies tha t  a re inconsisten t  with  her  permanent  t it le of Secreta r ia l Assistan t  1 

(Non-Stenographic).  Specifica lly, an individua l in  tha t  t it le is to be assigned to a  

deputy commissioner  or  division  director  or  their  organiza t ional equivalents, 

super in tendent s or  ch ief administ ra tors.  However , the appoin t ing author ity 

assigned her  to a  Manager .  F ina lly, the appellan t  a sser t s tha t  she is a lso en t it led to 

counsel fees in  the amount  of $1,240 (6.2 hours a t  $200 per  hour).   

 

In  response, the appoin t ing author ity mainta ins tha t  the appellan t  “was not  

disciplined and she suffered no harm in  th is mat ter .”  Ra ther , a s previously noted, 

the appellan t  was “reasonably and in  good fa ith  counseled repea tedly and told of 

her  per formance and behavior  expecta t ions; however , she fa iled to improve in  either  

area .”  Therefore, she was reassigned, which  is in  it s discret ion  to do so.  S ee 

N .J .A.C. 4A:4-7.2.  The appoin t ing author ity a rgues tha t  it  “reasonably and in  good 

fa ith  through counseling, not  disciplinary act ion , a t tempted to improve [the 

appellan t ’s] behavior  and performance.”  In  th is regard, it  ma in ta ins tha t , in  the 

past , personnel rela t ionship issues have deter iora ted to such  an  extent  tha t , in  

order  to main ta in  opera t iona l effect iveness, it  required the reas signment  of other  

employees.  Finally, it  a sser t s tha t  pursuant  to N .J .S .A. 11A:4-16, it  is the 

appellan t ’s burden  of proof to establish  tha t  her  reassignment  was made in  bad 

fa ith .  Since she has fa iled to do so, her  appea l must  be dismissed.   

 

It  is noted tha t  the job specifica t ion  for  Secreta r ia l Assistan t  1 (Non -

Stenographic) revea ls tha t  an  individual in  tha t  t it le may be assigned as a  secreta ry 

to deputy commissioners, a ssistan t  commissioners or  division  directors or  their  

organiza t iona l equivalents, super in tendent s or  ch ief administ ra tors of inst itu t ions, 

or  vice presidents of sta te colleges. 

 



CONCLUSION  

 

N .J .A.C. 4A:4-7.2 sta tes tha t  a  reassignment  is the in -t it le movement  of an 

employee to a  new job funct ion , sh ift , loca t ion  or  supervisor  with in  th e organiza t ion 

unit .  Reassignments sha ll be made a t  the discret ion  of the head of the 

organiza t iona l unit .  Fur ther , N .J .A.C. 4A:4-7.7 sta tes tha t  when an  employee 

cha llenges the good fa ith  of a  reassignment , the burden  of proof is on  the employee.  

Tha t  sect ion  a lso provides tha t  such  an  act ion  may not  be used as pa r t  of a  

disciplina ry act ion , “except  when disciplina ry procedures have been  u t ilized.”  S ee 

also, N .J .S .A. 11A:4-16. 

 

In  the instan t  mat ter , the appoin t ing author ity asser t s tha t  it  counseled the 

appellan t  on  a  number  of occasions concern ing her  performance issues.  However , 

her  behavior  fa iled to improve, and she con t inued to act  in  a  disrupt ive manner  and 

refused to coopera te with  other  sta ff.  The appoin t ing author ity a rgues tha t  the 

appellan t ’s reassignment  was not  for  a  disciplina ry reason .  Instead, it  a sser t s tha t  

it  has the discret ion  to reassign  any employee to main ta in  opera t iona l efficiency. 

Although the Commission  agrees tha t  an  appoin t ing author ity has the discret ion  to 

reassign  employees, such  reassignments may not  be u t ilized as discipline without  

u t ilizing the appropr ia te disciplina ry procedures.  In  the instan t  mat ter , the 

appoin t ing author ity repea tedly sta tes tha t  the appellan t  has performance issues, 

and tha t  it  has “counseled” her  and decided not  to discipline the appellan t  a s a  

“cour tesy.”  However , not  u t ilizing the appropr ia te disciplina ry procedures is not  a  

“cour tesy” where, a s here, some adverse act ion  has occurred, i.e., the appellan t ’s 

reassignment .  Two of the main  pur poses of Civil Service law and ru les a re to 

ensure cer ta in  protect ions to ca reer  service employees and to ensure tha t  a ll 

employees a re proper ly classified.  One of the protect ions provided to ca reer  service 

employees is tha t  pr ior  to being disciplined, an  employee has an  oppor tunity to 

review the charges and an  oppor tunity to dispute those charges.  The appellan t  was 

not  provided with  that  oppor tunity pr ior  to being reassigned.  Therefore, with in  20 

days of the issuance of th is decision , the appoin t ing aut hor ity sha ll issue a  

Preliminary Notice of Disciplina ry Act ion  (PNDA).  If the appoin t ing author ity does 

not  issue a  PNDA with in  20 days of th is decision , then  the appellan t  is to be 

returned to her  assignment  in  the Assistan t  Chief Administ ra tor’s Office.  

 

Addit iona lly, N .J .S .A. 11A:3-1 and N .J .A.C. 4A:3-3.1(a ) provide tha t  each  

posit ion  in  the ca reer  and unclassified services sha ll be assigned to a  job t it le.  

N .J .A.C. 4A:3-3.1(b) provides tha t  posit ions in  the ca reer  service sha ll be assigned 

on  the basis of a  job ana lysis, which  descr ibes the dut ies and responsibilit ies to be 

performed and the level of supervision  exercised and received, and minimum 

educa t ion  and exper ience requirements.  Moreover , N .J .A.C. 4A:3-3.4 provides that  

no person  sha ll be appoin ted or  employed under  a  t it le not  appropr ia te to the dut ies 

to be performed nor  a ssigned to perform du t ies other  than  those proper ly per ta in ing 

to the assigned t it le which  the employee holds.  The job specifica t ion  for  Secreta r ia l 



Assistan t  1 (Non-Stenographic) revea ls tha t  an  individua l in  tha t  t it le may be 

assigned as a  secreta ry to deputy commissioners, a ssistan t  commissioners or  

division  directors or  their  organiza t ional equivalents, super in tendents or  ch ief 

administ ra tors of inst itu t ions, or  vice presidents of Sta te colleges.  However , the 

appoin t ing author ity has reassigned the appellan t  to a  Manager  2, which  would 

const itu te a  demot ion  since tha t  a ssignment  is a t  a  lower  level than  required by her  

t it le of Secreta r ia l Assistan t  1.  Since tha t  a ssignm ent  is not  appropr ia te for  the 

appellan t ’s t it le, the appoin t ing author ity would either  have to demote the 

appellan t  by inst itu t ing disciplina ry procedures or  layoff procedures or  return  the 

appellan t  to an  appropr ia te posit ion .  If the appoin t ing author it y proceeds with  

discipline, then  it  must  a lso consider  the appellan t ’s classifica t ion .  In  th is regard, if 

the appoin t ing author ity does not  a ssign  her  to an  appropr ia te posit ion , it  must  

implement  layoff procedures in  order  to effectua te the reclassifica t ion  of the 

appellan t ’s posit ion .  S ee N .J .S .A. 11A:8-1 and N .J .A.C. 4A:8-1.6. 

 

The Commission  is specifica lly given  the power  to assess compliance cost s 

and fines aga inst  an  appoin t ing author ity, including a ll administ ra t ive cost s and 

charges, a s well a s fines of not  more than  $10,000, for  noncompliance or  viola t ion  of 

Civil Service law or  ru les or  any order  of the Commission .  N .J .S .A . 11A:10-3; 

N .J .A.C. 4A:10-2.1(a )2.  S ee In  the Matter of Fiscal Analyst (M1351H), N ewark , 

Docket  No. A-4347-87T3 (App. Div. February 2, 1989).  As noted above, the 

appoin t ing author ity has been  ordered to issue a  PNDA to the appellan t  with in 20 

days of the issuance of th is decision  or  return  her  to her  permanent  posit ion .  If, a t  

any t ime, the appoin t ing author ity does not  adh ere to th is t imeframe without  an 

approved extension  of t ime, it  sha ll be assessed a  fine of $100 per  day for  each  day 

of cont inued viola t ion up to a  maximum of $10,000.  

 

F inally, since th is mat ter  is being remanded to the appoin t ing author ity, the 

issue of counsel fees is premature.   

 

ORDER 

 

Therefore, the Commission  orders tha t  the Motor  Vehicle Commission  either  

in it ia te disciplina ry procedures and issue Tameshia  Russell a  PNDA or  return  her  

to her  posit ion  as a  Secreta r ia l Assistan t  1 (Non -Stenographic) in  the Assistan t  

Chief Administ ra tor’s Office within  20 days  of the issuance of th is decision .  If the 

Motor  Vehicle Commission  does not  t ake one of the a forement ioned act ions with in  

20 days of the issuance of th is decision , it  sha ll be assessed a  fine of $100 per  day for  

each  day of cont inued viola t ion up to a  maximum of $10,000. 

 

This is the fina l administ ra t ive determinat ion  in  th is mat ter .  Any fur ther  

review should be pursued in  a  judicia l forum. 


